STATE OF FLORI DA
DI VI SION OF ADM NI STRATI VE HEARI NGS
ROSE YOUNGS,
Petitioner,
VS. Case No. 03- 2457
TOUCAN S RESTAURANT, Y

Respondent .

N N N N N N N N N N

RECOVMENDED ORDER

A hearing was held pursuant to notice by video
tel econference, on Septenber 25, 2003, in Tallahassee and
Dayt ona Beach, Florida, before the Division of Adm nistrative
Hearings by its designated Adm ni strative Law Judge, Barbara J.

St ar 0s.

APPEARANCES

For Petitioner: Matthew E Romani k, Esquire
Johnson, G| bert & Romanik
444 Seabr eeze Boul evard, Suite 430
Dayt ona Beach, Florida 32118

For Respondent: Mary Ann Pistilli, pro se
2526 G enhaven Street
New Snyrna Beach, Florida 32168

STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Gvil Rights Act of
1992, as alleged in the Charge of Discrimnation filed by

Petitioner on January 16, 2001.



PRELI M NARY STATEMENT

On January 16, 2001, Petitioner, Rose Youngs, filed a
Charge of Discrimnation with the Florida Conm ssion on Human
Rel ati ons (FCHR) which all eged that Respondent, Toucan's
Restaurant, n/k/a Skylark's Sports Shack, violated Section
760. 10, Florida Statutes, by discrimnating agai nst her on the
basis of sex. The Charge of Discrimnation alleged that
Petitioner was sexually harassed by the restaurant manager's
husband.

The al |l egati ons were investigated and on May 23, 2003, FCHR
issued its Determ nation: Cause. On June 6, 2003, FCHR issued
its Notice of Determ nation: Cause.

A Petition for Relief was tinely filed by Petitioner on
June 19, 2003. FCHR transmitted the case to the Division of
Adm ni strative Hearings (Division) on or about July 3, 2003.

On July 18, 2003, Petitioner filed a Motion for Joinder
seeking the joinder as Respondents, Craig and Mary Ann Pistilli.
The notion alleged that the Pistillis were the former owners of
Toucan's Restaurant and that Joseph Della Valla, owner of the
bui Il ding which was fornerly Toucan's Restaurant, now known as
Skyl ark's Sports Shack, was not in possession of the building at

the time of the alleged incident giving rise to this case.



On August 5, 2003, an Order was issued pursuant to Rule 28-
106. 109, Florida Adm nistrative Code, notifying Craig Pistill
and Mary Ann Pistilli of this proceeding and that their
substantial interests may be affected. The Order gave the
Pistillis an opportunity to be joined as parties of record with
a deadl i ne of August 19, 2001. No response was filed to the
Order. Despite not having filed a response to the August 5,
2003, Order, Mary Ann Pistilli appeared at the final hearing on
behal f of Respondent, Toucan's Restaurant.

On August 5, 2003, a Notice of Hearing was issued setting
the case for formal hearing on Septenber 25, 2003, by video
t el econf erence.

At hearing, Petitioner presented the testinony of Rene
Brewer and testified on her own behalf. Petitioner offered
Exhibit No. 1, which was admtted into evidence w thout
obj ection. Respondent presented the testinony of Teresa Wods
and Mary Ann Pistilli. Respondent did not offer any exhibit
into evidence.

On Cct ober 10, 2003, 1.J. Wesley QOgburia, Esquire, filed a
Noti ce of Appearance on behalf of Respondent. A Transcri pt,
consi sting of one volunme, was filed on Novenber 10, 2003.
Petitioner tinely filed a Proposed Recommended Order which has
been considered in the preparation of this Reconmended O der.

Respondent did not file any post-hearing subm ssion.



FI NDI NGS OF FACT

1. Petitioner was enpl oyed by Respondent, Toucan's
Restaurant, as a cocktail waitress. The record is unclear as to
when she began her enploynent there. Her last day on the job
was March 18, 2000.

2. The record is not entirely clear as to the exact | egal
entity that owned Toucan's Restaurant (the restaurant).

However, Mary Ann Pistilli was an apparent officer of the
corporation which owned the restaurant and acted in the capacity
of manager.

3. There is no evidence in the record show ng that Mary
Ann Pistilli's husband, Craig Pistilli, was an owner or manager
of the restaurant. However, he was sonetines at the restaurant.
The extent or frequency of his presence at the restaurant is
al so unclear. According to Rene Brewer, a bartender at the
restaurant, M. Pistilli "wasn't there a lot."

4. \Wiile present at the restaurant, M. Pistilli would
sonmetinmes give direction to enployees on certain issues. For
exanpl e, he directed Ms. Brewer as to the anmpbunt of |iquor she
put in a custoner's drink. It was Ms. Brewer's understandi ng
that Ms. Pistilli knewthat M. Pistilli would sonetines direct
enpl oyees regardi ng such enpl oynent tasks. However,

Ms. Pistilli did not testify as to her know edge of

M. Pistilli's actions of giving any direction to enpl oyees,



and, therefore, the extent of her actual know edge of
M. Pistilli's actions regarding directing enployees on
enpl oynent matters was not established.

5. On Friday nights, Karaoke entertainment was offered at
the restaurant. During a certain song, Petitioner would perform
a dance. Petitioner was not asked to performthis dance by her
enpl oyer and did so voluntarily. Ms. Pistilli was opposed to
Petitioner dancing in this nmanner. Petitioner would stand on a
chair near the Karaoke machine with her back to the patrons, |et
down her hair, and unbutton her shirt giving the appearance she
was undressing. However, she wore a t-shirt under the shirt she
unbuttoned. When she turned to face the patrons, it becane
clear that she wore the t-shirt underneath the shirt she
unbuttoned. Then she woul d dance around the restaurant and its
bar area and patrons would give her noney for dancing. The
noney was given to her by both nale and fenal e patrons in
various ways. For exanple, when a nmale patron would put noney
in the side of his nmouth, she would take it with her teeth.

6. Petitioner's dancing was not sexual in nature but was
more in the nature of a fun part of the Karaoke.

7. On March 18, 2000, Petitioner was in the bar area of
the restaurant. Petitioner's description of what happened is as

foll ows:



| was at work, and Craig had come in with
one of his friends. It was his friend's
birthday. And the bar wasn't very busy at
all. 1 had two custoners that just cane in.
And he was just being |oud, and he cane over
and asked ne if 1'd get up on the bar and
dance, and | told himno

He set ne up--at the end of the bar is |ike
a long, and then there's a little like an L
and that part lifts up. The lift-up part
was down, and he set ne up on top of that.
And | told him you know, to | eave ne al one.
And when | got down, he slapped ne on the
rear. And then he backed up, he unbuttoned
his shirt, he unzipped his pants and said |
ought to go in the dining roomand dance
around like this...Craig's friend was sitting
at the bar, and Craig cane over and said

got twenty dollars in ny pocket, | want you
to dance, it's Chris' birthday, and | told
hi m no.

And so a few mnutes | ater he cane over, he
grabbed ny arns, he shoved ne agai nst - -
lifted ny arnms over ny head, shoved ne in
the corner of the bar. | told himhe was
hurting ne . . . . After the third tinme of
me telling himthat he was hurting ne, he
finally I et go and he backed up and he went

00-00-00.
And | was very upset. | went into the
kitchen, | was crying very hard

8. Wiile Petitioner's description of what happened
contai ns hearsay statenents purportedly made by M. Pistilli,
Petitioner's testinony describing M. Pistilli's actions and her
reaction to the incident is deened to be credible.

9. Petitioner sustained physical injuries as a result of

this incident with M. Pistilli.?



10. M. Brewer was behind the bar on Petitioner's |ast day
of enploynment. She saw M. Pistilli cone into the restaurant
with a friend. M. Pistilli appeared to her to be intoxicated.
She saw M. Pistilli hug Petitioner in front of the bar. She
did not see any other contact between M. Pistilli and
Petitioner on that day. However, she had seen Petitioner hug
M. Pistilli on other occasions. She also saw Petitioner hug
restaurant patrons on other occasions.

11. Teresa Wods was anot her bartender who worked at the
restaurant. On Petitioner's |ast day of enploynent, M. Wods
briefly saw and spoke to Petitioner in the kitchen of the
restaurant. Petitioner was upset and told Ms. Wods that her
neck and back were hurt. Petitioner then |eft the building and
did not say anything further to Ms. Wods. Petitioner did not
return to work.

12. Ms. Pistilli was not at the restaurant on March 18,
2000. She did not see any of the events that occurred between
Petitioner and her husband. She had heard about the all egation
t hat her husband hugged Petitioner but was unaware of the other
al | egati ons:

Q Wen did you first becone aware that
Ms. Youngs had filed a workers’
conpensation cl ai n?

A: | can't recall exactly when it was.

They did call me. | can't tell you exactly
how | ong a period of tine--



Q Can you give us your best approxination
of how close it was in tinme to--if you
assunme that the date--

A: A nonth. A nonth maybe. | don't know.
It was well after.

Q And did the conp carrier tell you the
nature of the injury or how Ms. Youngs
contends that it happened?

A:  Yes, And he canme in and | spoke with
him and they said that they'd be back in
touch, and never heard fromthem

Q And what did they tell you or what was
t heir understandi ng of what Ms. Youngs was
cont endi ng happened after that conversation?

A: Al I know is ny husband huggi ng her.
This stuff | heard today is all new stuff

about zippering pants. | never heard of any
of that. | never heard any of that.
13. Wiile Ms. Pistilli was generally aware of an ongoing

wor kers' conpensation claimby Petitioner against the
restaurant, she was unaware of the nost egregious allegations
made regardi ng her husband until well after the fact. Wile she
under st ood that her husband hugged Petitioner on March 18, 2000,
her know edge of that was gai ned approxi mately one nonth after
the fact when finding out about a workers' conpensation claim
Mor eover, she had know edge that during Petitioner's period of
enpl oynent at the restaurant, Petitioner occasionally hugged her

husband and some restaurant patrons.



14. No conpetent evidence was presented that Ms. Pistill
knew or shoul d have known that M. Pistilli engaged in the
behavi or described by Petitioner that took place on March 18,
2000.

15. Petitioner acknow edged that other than the incident
on March 18, 2000, M. Pistilli did not make any references to
Petitioner about her body during her enploynment at the
restaurant.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
88 120.569, 120.57, and 760.11, Fla. Stat. (2000).

17. Section 760.10(1), Florida Statutes, states that it is
an unl awful enploynment practice for an enployer to discharge or
ot herwi se di scrimnate agai nst an individual on the basis of
sex.

18. To establish a prima facie case of sexual harassnent

as a result of a hostile work environnent, the enployee nust
prove the follow ng by a preponderance of the evidence:

(a) that she is a nenber of a protected group; (b) that she was
subj ected to unwel cone harassnent; (c) that the harassnent
conpl ai ned of was based on sex; (d) that the harassnent
conpl ai ned of was sufficiently severe or pervasive to alter a

term condition, or privilege of enploynent by creating an



abusi ve wor ki ng environnent; and (e) respondeat superior, that

is, that the enployer knew or should have known of the
harassnment in question and failed to take renedi al action.

Sparks v. Pilot Freight Carriers, Inc., 830 F.2d 1554 (11th G r

1987); Henson v. Cty of Dundee, 682 F.2d 897, 905 (11th Cr

1982) . %

19. The United States Suprene Court has described the test
for nmeasuring the quality of the work environnment and whether it
constitutes a sexually hostile or abusive environnent:

So, in Harris, we explained that in order to
be actionabl e under the statute, a sexually
obj ecti onabl e environnment nust be both

obj ectively and subjectively offensive, one
that a reasonabl e person would find hostile
or abusive, and one that the victimin fact
did perceive to be so. 510 U. S. at 21-22,
114 S. C., at 370-371. We directed courts
to determ ne whet her an environnent is
sufficiently hostile or abusive by 'l ooking
at all the circunstances,’' including the
"frequency of the discrimnatory conduct;
its severity; whether it is physically
threatening or humliating, or a nere

of fensi ve utterance; and whether it
unreasonably interferes with an enpl oyee's
work performance.' 1d., at 23, 114 S. C.

at 371.

Faragher v. City of Boca Raton, 524 U S. 775 at 787, 118 S. C.

2275 at 2283(1998), quoting Harris v. Forklift Systens, Inc,

Inc., 114 S. C. 370 (1993).
20. A hostile work environnent claimrequires a show ng of

severe or pervasive conduct. Burlington Industries v. Ellerth

10



524 U. S. 742, 743 (1998). Conduct nust be so extrene to anobunt
to a change in the terns and conditions of enployment. Faragher
supra, 118 S. C. 2275 at 2284. |solated incidents, unless
extrenely serious, do not amount to discrimnatory changes in
the terns and conditions of enploynent. 1d.

21. The facts in this case support the concl usion that
Petitioner met the first four elenents necessary to establish a

prima facie case: (a) Petitioner belonged to a protected cl ass

or group; (b) she was subjected to unwel cone harassnent on

March 18, 2000; (c) the harassnent was based on sex; and

(d) while the evidence does not support a conclusion that

M. Pistilli's actions were pervasive,* his actions on March 18,
2000 were severe enough to neet the definition of hostile work

envi ronnment set out in Faragher, supra.

22. However, Petitioner has not net the fifth el enent

required to establish a prim facie case of hostile work

environnment, i.e., respondeat superior. Petitioner has not

of fered any citation which persuades the undersigned that the
case lawregarding liability of enployees as a result of actions
of their supervisors applies under this factual circunstance.
That is, M. Pistilli was neither a president, owner, partner,
corporate officer, or even an enpl oyee of Respondent. See

generally, Faragher, 118 S. . 2275 at 2284 (Court cited cases

11



i n which enployer was held liable for conduct of persons in
vari ous capacities).
23. An enployer is not automatically liable for harassnent
by a supervisor who creates the requisite degree of
di scrimnation. Faragher 118 S. C. 2275, 2291 relying on

Meritor Savings Bank, FSB v. Vinson, 477 U.S. 57, 106 S. Ct.

2399 at 2286. As a general proposition, only a supervisor, or
ot her person acting with the authority of the enployer, can
cause an injury that results in an adverse tangibl e enpl oynent
action. Ellerth at 762. 1In the instant case, M. Pistilli was
not a supervisor or enployee of Respondent. Further, he did not
t ake any adverse enpl oynment action (i.e., he did not fire
Petitioner or take any other action regarding her enploynent.)
Accordingly, there is no automatic liability inmputed to

Respondent. See Ellerth, 524 U S. 742 at 763; and Faragher,

524 U.S. 775 at 790.

24. An enpl oyer can be liable for the sexual harassnent of
a supervisor if the enployer knew or shoul d have known about the
conduct and failed to stop. Ellerth, 524 U S. 775 at 758. The
evidence is clear that Ms. Pistilli did not know about
M. Pistilli's inappropriate actions on March 18, 2000, until
wel |l after the fact and well after Petitioner |left the
enpl oynent of Respondent. Moreover, Petitioner did not report

the incident to Ms. Pistilli.

12



25. Further, the evidence does not support a concl usion
that Ms. Pistilli should have known about M. Pistilli's
behavi or toward Petitioner on March 18, 2000. The evi dence does
not establish that his behavior was pervasive enough to
establish constructive knowl edge on behalf of Ms. Pistilli.

See Farley v. Anerican Cast lron Pipe Conpany, 115 F.2d 1548,

1553 (11th Cir. 1997).

26. Accordingly, even if M. Pistilli were considered to
be a supervisor or soneone within the authority of Respondent,
Petitioner did not prove that the enployer knew or shoul d have
known about the conpl ai ned-of behavior. Ms. Pistilli did not
have any opportunity to take preventative or corrective
opportunities of any offensive behavior of her husband. See
Far agher, 524 U.S. 775 at 807.

27. In summary, while M. Pistilli's conduct toward
Petitioner on March 18, 2000, was unwanted and unwel cone
harassnment based upon her sex, there is no show ng that
Respondent's managenent knew or shoul d have known about the
behavi or. Accordingly, as a matter of law, there is no basis
upon which to concl ude that Respondent conmmtted an unl awf ul

enpl oynent practice.

13



RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMVENDED:

That the Florida Comm ssion on Human Rel ations enter a
final order dism ssing the Petition for Relief.

DONE AND ENTERED this 4th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.
Qf?%éka?}ojﬁbﬁ&

BARBARA J. STARCS

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv., doah. state. fl. us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 4th day of Decenber, 2003.

ENDNOTES

" On September 23, 2003, correspondence was filed by Neil S.
Schecht, Esquire, who appeared specially on behalf of Skylark's
Sports Shack and its owner, Joseph Della Valle, seeking to

di sm ss Skylark's Sports Shack and M. Della Valle fromthe
case. Attached to the request for dismssal of Skylark's Sports
Shack and M. Della Valle was a copy of an Asset Purchase
Agreenment which was signed on January 4, 2001 by Mary Ann
Pistilli individually and as Vice-President of Kara Corporation
of Vol usia County, Inc., designated as the "Seller" and Joseph
Della Vall e as Managi ng Menber of Skylark Sports LLC designated
as "Buyer." This matter was addressed at the commencenent of

14



t he hearing, and upon consideration of the above correspondence
and the agreenent of the remaining parties, the request seeking
to dismss Skylark's Sports Shack and M. Della Valle as its
owner was granted.

2 Ppetitioner's Exhibit 1 is a copy of a stipulation for
settlenent in Petitioner's workers' conpensation cl ai m agai nst
Respondent. Petitioner asserts that it is a self-authenticating
docunent pursuant to Section 90.092(2), because it had been
approved by a workers' conpensation judge. However, the judge's
order was not offered into evidence. There is no certification
fromthe court of conpensation clainms on the stipulation show ng
that it had been filed. Accordingly, it does not fit within the
paraneters of Section 90.092(2) and Petitioner's argunent is
rejected. Moreover, Petitioner's argunent that Exhibit 1
constitutes an adm ssion against interest pursuant to Section
90.803(18) is also rejected. Accordingly, while Petitioner's
Exhibit 1 is adm ssible pursuant to Section 120.569(1)(g), it
does not establish Respondent’'s adm ssion of Petitioner's

al l egations and is not sufficient to support such a finding.

8§ 120.57(1)(c), Fla. Stat. (2000).

3 FCHR and Florida courts have determined that federa

di scrimnation | aw shoul d be used as gui dance when construi ng
provi sions of Section 760.10, Florida Statutes. See Brand v.
Fl ori da Power Corporation, 633 So. 2d 504, 509 (Fla. 1st DCA
1994).

4 Petitioner presented hearsay testinony regarding isol ated

i nstances of comments M. Pistilli allegedly made to ot her
femal e enpl oyees. However, those statenments attributable to
M. Pistilli are not sufficient to support a finding, as

contenpl ated by Section 120.57(1)(c), that he made such conments
to ot her enployees and certainly are not sufficient to support a
finding that his comments were pervasive.
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| NFORMATI ONAL COPY:
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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